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Report on Human Rights Gaps in the Policies and

Procedures of Sharia and Ecclesiastical Courts

Executive Summary

The Palestinian Initiative for the Promotion of Global Dialogue and
Democracy (MIFTAH) prepared a specialized report on the human rights
gaps in laws and policies governing households in the West Bank and
Gaza Strip. This work was done to propose legislative and policy-related
alternatives that comply with Palestinian national documents (e.g., Basic
Law and Declaration of Independence) and international human rights
conventions ratified by Palestine (including CEDAW), while disregarding
the colonial divisions. The report adopted a human rights and feminist
approach in analyzing the current legal provisions and comparing them
with the stipulations of CEDAW (which was signed by Palestine without
any reservations), especially Article (16). The report also focused on
gender roles and needs and the development of gender relations. The

gualitative research method was applied in this report, whereas in-depth



interviews were conducted with a number of male and female judges and

lawyers in the field of Sharia and ecclesiastical law.

Article (16) of CEDAW (Convention on the Elimination of all Forms of
Discrimination Against Women) stipulates that States Parties shall take
all appropriate measures to eliminate discrimination against women in all
matters relating to marriage and family relations, such as the right to
conclude a marriage contract; right to freely to choose a spouse; same
rights and responsibilities during marriage and at its dissolution; equal
rights of parents with regard to wardship, trusteeship and guardianship
of children; same rights in respect of the ownership, acquisition,
management, administration, enjoyment and disposition of property; and
that children’s marriage shall have no legal effect. This Convention
considers discrimination against women as a grave violation of human
dignity and an obstacle to societal progress, whereas discrimination limits
women’s ability to enjoy the human rights and freedoms guaranteed to
them Dby international conventions and national laws. Gender-based
discrimination also deprives women of the opportunity to actively engage
in the developmental process, and it becomes even more detrimental
when it is practiced in the name of the law, thus enhancing the culture of
authoritarianism and exclusion. Gender-based discrimination also
creates generations that are based on non-democratic values and violate

human rights.



This report highlights the applied legal framework vis-a-vis
personal status laws and regulations in Palestine (Gaza Strip and
West Bank, including East Jerusalem), regardless of religious

references and geographic extension.

After Palestine was subjected to Ottoman rule (and later to British
Mandate rule), the Ottoman Personal Status Law was being implemented
for Muslims, based on the Hanafi school of Islamic jurisprudence and the
“Mecelle” (Civil Code of the Ottoman Empire). Following the Palestinian
Nakba of 1948 and the subjection of the West Bank to Jordanian rule and
the Gaza Strip to Egyptian rule, further differences were witnessed in the
laws and regulations governing these areas. On the one hand, the West
Bank became part of the Hashemite Kingdom of Jordan and fell under
Jordanian law, including the 1951 Family Rights Law, and later to
Jordanian Personal Status Law No. 61 of 1976. On the other hand, the
Egyptian administration in the Gaza Strip preserved the Palestinian
identity and continued to apply the different laws that were in place,
including the Ottoman Personal Status Law. However, in 1954, the
General Administrator of the Gaza Strip issued the (Egyptian) Family
Rights Law by Order No. 303/1954, which is still in force until today and
tackles personal status issues based on the Ottoman Personal Status
Law of 1919, which has not been canceled and is still in effect. Moreover,
due to the complex political status of East Jerusalem, Jordanian
jurisprudence extends through Sharia courts therein, thus the Jordanian

Personal Status Law of 2010 is being applied in occupied East Occupied.



Furthermore, Christian churches have their own ecclesiastical courts,
laws and regulations applied to their congregations in the West Bank and
Gaza Strip. For example, the Greek Orthodox Church applies its
Personal Status Law and Greek Orthodox Patriarchate Law No. (23) of
1941. Meanwhile, the Roman Catholic Church applies the Personal
Status Law adopted by the Latin Patriarchate of Jerusalem. Also, the
Coptic Church applies the Coptic Orthodox Personal Status Law
approved by their General Congregation Council in 1938. Palestine has
about 12 recognized Christian denominations, each of which has its own

system and laws.

The Palestinian Authority (PA) kept the situation as it was for Christian
denominations, whereas Article (2) of Decree No. (1) of 1994 (issued by
late President Yasser Arafat) stipulated that regular, Sharia, and
ecclesiastical courts shall continue to carry out their work on all levels in
accordance with the applicable laws and regulations. Moreover, Article
(101) of the 2003 Amended Basic Law stipulates that “matters governed
by Sharia law and matters of personal status, shall come under the

jurisdiction of Sharia and religious courts, in accordance with the law”.

The effect of Palestine’s accession to international human rights
conventions on the re-alignment of family laws in Palestine:
In spite of Palestine’s accession without reservation to CEDAW

(Convention on the Elimination of all Forms of Discrimination Against



Women) and the ratification of several international human rights
conventions in 2014 (e.g., the International Covenant on Civil and
Political Rights, International Covenant on Economic, Social and Cultural
Rights, and Convention on the Rights of the Child), there were no
government initiatives to introduce a Palestinian Family Law, whereas a
series of foreign laws remained in place together with their historical and

religious implications.

After reviewing the legal provisions of applicable laws in the West Bank
and Gaza Strip vis-a-vis Muslims and some Christian denominations?
and comparing them to the different rights mentioned in CEDAW
(especially Article 16), the report concluded that the patriarchal culture
played a significant role in stereotyping gender roles between spouses.
This was also [negatively] reflected on the rights and duties of women
and men within the marriage institution from several aspects, such as the
age of marriage, mahr (dower),? betrothal, spousal responsibilities within
the family, child custody, inheritance, etc. This shortcoming was seen in
numerous fields and across the different periods of issuance, political

systems, religions, sects, and backgrounds.

! The report also reviewed the Syriac Orthodox Personal Status Law of 2000, Arab
Evangelical Episcopal Personal Status and Endowment Law of 1954, Jordanian
Personal Status Law of 1976 applicable in the West Bank, and Military Order No. (303)
related to the 1954 Family Rights Law applied in the Gaza Strip.

2 Mahr or Dower under Islamic Law is the sum of money or property which a wife is
entitled to get from her husband on marriage.
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The report showed that the “process of change” was limited to a few
attempts to develop the effective policies in Sharia courts [with regard to
Muslims]. For example, during 2009-2012, circulars were issued and
distributed by the Supreme Judge Department in relation to divorce,
witnessing, child custody, polygamy, spousal discord, conflict,
guardianship, and alimony, calling to apply a few changes by Sharia
courts in the West Bank and Gaza Strip. However, despite that these
circulars/generalizations somewhat decreased women’s suffering in
attaining justice, they did not bring about a real change to the existing
system. In a related context, the Evangelical Lutheran Church issued a
new gender-friendly Personal Status Law in 2015 known as the “2015
Personal Status Law of the Evangelical Lutheran Church in Jordan and
the Holy Land”.

The current controversy regarding the vision of change and policies

related to personal status laws: In this regard, two main currents

emerged in Palestine and the Arab World:

I. The Reformist Current, which calls for amending and reforming

personal status laws and improving litigation procedures without
challenging the existing religious regimes and without deviating from the
prevailing religious frameworks. The proponents of this current believe
that states should not be confined to adopting a single
religious/jurisdictional approach, but to search for the most open-minded
religious interpretations to adhere to the principle of equality and fulfill

countries’ obligations towards international conventions.



li. The Secular Current, which calls for formulating a secular/civil

Personal Status Law that disregards religious laws, legislations, and
judicial systems. The proponents of this current focus on human rights-
related references and civil courts and legislations, whereas they see that
civil law is the only law that promotes equal citizenship and expands the
opportunities of mixed marriage across communities.

Practical recommendations and proposals for improving personal

status-related policies, procedures and legislations in Palestine:

First: It is important to hold a community dialogue (including with
Palestinian legislators) regarding the introduction of a Palestinian
Personal Status Law that promotes equal rights and duties to improve
the condition of Palestinian families. This should be in line with CEDAW'’s
provisions (especially Article 16) and the Palestinian Declaration of

Independence document.

Second: The proposed Personal Status Law must include the following:
- Non-exclusion, non-discrimination, and non-restriction on the basis
of one’s gender, colour, race, or religion, and that this law would not
aim or lead to undermining the recognition of women'’s basic rights and
freedoms in the political, economic, social, cultural, and civic spheres,

and that it would be based on gender equality.

The new Personal Status Law must change people’s behavior and

perceptions regarding gender superiority/inferiority (i.e., promote



gender equality), as well as changing the society’s views towards the
stereotyped roles of men and women.

- It is important to recognize that the upbringing and education of
children is the joint responsibility of both parents, and that both
spouses have the same rights to decide freely and responsibly on the
number and spacing of their children, and to have access to the
information, education and means to enable women to exercise these
rights. Women should also have the same rights and responsibilities
with regard to wardship, trusteeship and guardianship of children,
whereas the interests of the children shall be paramount.

- The law must give women equal rights to conclude marriage
contracts and the freedom of choosing one’s spouse, as well as the
same rights and responsibilities during marriage and at its dissolution.
The law should ensure the same personal rights for husbands and
wives, including the right to choose a family name, a profession and
an occupation, and the same rights for both spouses in respect of the
ownership, acquisition, management, administration, enjoyment and
disposition of property, whether free of charge or for a valuable
consideration.

The Personal Status Law must specify the minimum age of marriage
and should prohibit child marriage.

Regular civil courts must enforce the Personal Status Law when
concluding marriage contracts or any other procedures covered by the

law.



Third: To reform and amend the litigation procedures/laws of
Sharia and ecclesiastical courts that tackle family-related cases,
whereas the following policies must be adopted:

- To follow the due procedures to enforce the relevant laws, starting
with their publication in the official gazette, publishing all
subsequent amendments thereto, and codifying the applied
procedures for family-related cases.

- Establish countrywide offices/departments for family courts in order
to enhance people’s access to them. This will also decrease victims’
burdens and hardship in attaining justice. Moreover, the amounts of
fees related to family-related lawsuits should be re-evaluated, as
well as adopting a system of legal aid for marginalized groups.

- Respect privacy in family-related lawsuits and avoid public trials in
such cases. This is because family issues are quite personal and
sensitive.

- Facilitate the judicial procedures related to separation and divorce,
while respecting the freedom of both parties to terminate a marriage
contract. It is also important to shorten the litigation period related
to these cases.

- To link the estimated amount of alimony to the minimum wage, as
well as facilitating and shortening the procedures of obtaining
alimony.

- Courts that specialize in family-related cases must carefully and

separately examine the different forms of gender-based violence in



different contexts. This requires the presence of referral
mechanisms between family courts and relevant institutions/bodies.

- To respect the right of concerned parties and the public to acquire
information on the procedures and instructions issued by family
courts.

- Enhance the work of competent departments that implement judicial
rulings, by providing them with qualified and adequate staff and
facilitating people’s access to them.

- Enhance family dispute settlements and mediation within family
courts in an institutionalized manner. It is also vital to avoid so-called
arbitrators and their work mechanisms.

- Exert efforts to raise the minimum legal age of marriage.

Link to MIFTAH’s policy papers related to the Personal Status Law:
- Human Rights Gaps in Ecclesiastical Court Policies and Procedures
in the West Bank and Gaza Strip

- Procedures of Separation in Cases of Conflict and Marital discord

*kkkkkk
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http://www.miftah.org/arabic/Docs/Documents/PolicyPapers/ArPolicy301220.pdf
http://www.miftah.org/arabic/Docs/Documents/PolicyPapers/ArPolicy301220.pdf
http://www.miftah.org/arabic/Docs/Documents/PolicyPapers/ArPolicy251220.pdf
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