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Second: Presentation of the decree-laws issued by the President after June
2007 according to their nature, reasons and timing and assessment
thereof accordingly.?

We notice from the list of decrees issued after June 2007 events that they cover
the following categories:

1. Decrees stemming from the situation created in the Palestinian Territories after
the events of the Gaza Strip.

2. Decrees that regulate the PNA general budget and other matters related to the
PNA

3. Decrees related to economic matters.

Recommendations:

1.Review the Palestinian political system and the Palestinian legislations
regulating such powers to fill in the lacuna;

2.Rationalize the use of the power prescribed in Article (43) of the Amended
Basic Law

3. Abstain from issuing decree-laws to achieve certain policies and abstain as
much as possible from enacting such decrees for highly sensitive legislation
that have great influence on the society like the proposed Penal Code or Civil
Code.

4. Provide assurances that such decrees will not contradict with the applicable
Palestinian legislations to ensure they are compatible with the PNA legislations
and avoid confusing the judicial authority.

5. Activate the role of the Supreme Constitutional Court to apply all legal
methods available to oversee the constitutionality of such decrees as they are
being promulgated;

6. Hold workshops on the decrees prior to their enactment to invite all concerned
and competent agencies, civil society organizations, PLC members, legal
practitioners, specialized scholars and consult with them to receive their
comments on the decree in question.

%2 For more information and details on these decrees, refer to the table annexed in the study



2. They may weaken the legal position of their source, when they are numerous
and weak in substance;

3. They violate an authentic power of the PLC, the power of legislation;

4. Such decrees may be subject to repeal when presented to the PLC;

5.The role of civil oversight on the process of issuance of such decrees is not
practiced in any stage prior or pursuant to the promulgation thereof, if we
exclude the ability of a few civil society organizations to perform such role.

6. They weaken the legal system in force if they lack harmony with effective
legislations or if contradictory legislations are issued to tackle the same issue.

Chapter II:
Decree-laws issued by the President after June 2007

First: Monitoring the decree-laws issued after June 2007

Since the events of June 13th 2007 in Gaza and Hamas’s control of the Gaza
Strip, nineteen of such decrees have been issued by the Palestinian President.!

Concerned (competent) authorities responsible for the preparation of
decree-laws

The Basic Law has not specified any agency responsible for the elaboration of
such decrees. It only granted the president the right to issue such laws within
the conditions set forth here above. However, we notice in reading the decrees
issued in the post June 2007 period that the agency in charge of the preparation
of such decrees is the Ministerial Cabinet. Most of these decrees state in their
preamble (upon recommendation of the ministerial cabinet).

Mechanisms for promulgation of decree-laws after June 2007

The Basic Law has not devised any specific mechanism to enact such decrees.
However, in assessing the decrees subject of this study, it was noticed that they
refer in their articles: presentation of the decree to the PLC in the first session
it shall organize, which is a constitutional Prerequisite as per Article (43) of
the Amended Basic Law, and that the date of effectiveness of such decrees
shall commence upon their promulgation. The articles also say that it shall be
published in the Official Gazette.

' For more information and details on such decrees, refer to the table annexed to the study
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Prerequisite conditions of decree-laws

According to Article (43) of the Amended Basic Law, three conditions must be
present to allow the PNA president exercise the right to issue a decree-law. They
can be summarized as such:

1. There must be a state of emergency (force majeure) that cannot be postponed;

2. Such decree must be issued in times when the PLC is not in session;

3. The decree must be presented to the PLC for ratification thereof in the first
session held after such decree was promulgated.

The two first conditions must be present prior to the promulgation of the decree/
law while the third is tied to the organization of the first PLC session after
issuance thereof. In the current situation in Palestine, where everybody agrees
that the second condition is achieved in terms of the PLC not being in session
after the events of June 2007 in Gaza, and while the third condition is suspended
as it relates to being able to convene a constitutional legal session for the PLC
according to the applicable laws and procedures. This study therefore focuses on
the first condition related to the case of emergency.

We can first define emergency as an exceptional situation that is bound by a certain
time and place to confront contingency or unusual situation that threatens the
country or any part thereof. In this respect, these are urgent and unusual procedures
to be applied in specific conditions until the source of threat is removed.

In the Palestinian case, it is possible to assess the condition of emergency situation
in two aspects: relating to the possibility of holding a PLC session and relating
to the contingency situation that requires accelerating the enactment of a decree
- law. In reality, the PLC has not convened in a legal and constitutional manner
since the events of the Gaza Strip in June 2007, not to mention that a big number
of PLC members are detained in Israeli prisons. We can hence conclude that
the condition of the council not being in session is applicable. Never the less,
the question remains regarding the contingency situation that cannot be delayed
regarding the legislation to be issued via a decree - law.

Repercussions of decree-laws:

1. They may constitute a violation of some constitutional principles since they
are enacted in exceptional situations and only in cases of emergency;



in its standing orders. On the other hand, the president of the PNA shares part of
the afore-said functions and powers of the PLC, as they shall act in concert and
complement each other.

Basically, according to the articles of the Amended Basic Law, the president
enjoys regular and exceptional legislative powers.

Regular powers:

Article (41) of the Amended Basic Law organizes the regular powers of the
president in the legislative process to the phase of issuance of laws by the PLC;
Draft laws shall be submitted to the president for ratification thereof. The PNA
president may return the draft laws to the PLC with his/her comments and reasons
of opposition thereto within one month after it has been submitted to him/her.
In which case, the draft law shall be re-discussed in the council. If approved
with a two-third majority, it shall be considered a law and shall be immediately
published in the Official Gazette. The president also has the power to inaugurate
the proceedings of the first session of the PLC.

Exceptional powers:

The exceptional powers entrusted to the PNA president are organized in Article
(43) of the Amended Basic Law. This article grants the president the power to
issue decrees that have the status of laws in cases of emergency. This power is
restricted in the application thereof to being used in times when the PLC is not in
session provided that such decrees promulgated by the president are submitted to
the PLC in the first session it holds after they are issued. Otherwise, the decrees
lose their status as laws and such abolition of status may also result if they are
not endorsed by the PLC.

Second: Definition of the decree-laws and their constitutional framework

Decree-laws are exceptional legislations that differ in the procedures of adoption
thereof from regular legislations or laws. Exceptional legislations are enacted by
the president of the state in exceptional situations. They are deemed as exceptions
and are based on constitutional powers prescribed in the Basic Law and stating
that they may be used only in cases of emergency and when the PLC is not
in session. Other conditions must apply to the exercise of such function to be
considered constitutional:

13
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Summary Report

Reviewing the Palestinian experience in the area of legislation and legislative
power is atricky subject because the Palestinian legislative experience, all through
the Palestinian National Authority years, has been overlapping and ambiguous
in most cases as a result of overlapping authorities between the presidency
of the Palestine Liberation Organization and that of the PNA. Moreover, the
Palestinian legal heritage is complex as per its history and substance as a result
of the different regimes and administrations that ruled the area in a very short
period of time. Add to this the specificity of the Palestinian situation that shifted
from being a national liberation movement to building self-rule institutions on
the road to constructing the independent state.

According to the Interim Agreement between the PLO and Israel, the PNA
president enjoys numerous constitutional and legislative powers. The situation
remained as such in the absence of a legislative council. However, after the
election of the Palestinian Legislative Council on January 20th 1996, and the
enactment of the Amended Basic Law of the year 2003, the elected Palestinian
Council upheld to its mandate as the legislative power while some legislative
and constitutional authorities remained in the hand of the president of the PNA
(President of the Executive Authority and Chairman of the PLO).

Chapter I:
Legislative powers granted to the President according to the
Palestinian Basic Law

First: Legal framework regulating the President’s legislative powers

According to the PNA Basic Law, the Palestinian people are the source of authority,
which it shall practice via the legislative, executive, and judicial authorities on
the basis of the separation of powers. The governance regime in Palestine is a
parliamentary democratic system based on political and factional plurality. The
president of the PNA shall be elected in direct free elections by the people. The
government shall be accountable to the president of the PNA and the PLC.

The Amended Basic Law also regulated the legislative function in Article (47)
of the Basic Law, which stipulates that the PLC is the elected legislative power
that shall perform legislative and oversight obligations in the manner prescribed
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that members have constitutional missions linked to his/her ideology, culture,
educational level and the environment he/she lived in as well as the constituency
voting for him/her.

The study concludes that it is not possible to consider the Israeli violations a
Justification to commit other breaches. There is a clear gap in the legislation in
case of vacancy of a member’s position in case of detention by Israeli occupation.
This gap cannot be solved through the proxies, which lack legitimacy. They
would be a step that deepens the separation of both parts of our nation by
establishing two separate bodies within the PLC. Therefore, the subsequent PLC
sessions in Gaza and the decisions issued thereby have essential defects that
make the continuation of such council a waste of time and money that aggravate
the fragmentation further.



power. In all cases, the regulation of proxies issued by the detainees should be
subject to legal terms, which is binding in all of such proxies.

The proxies of detained PLC members is also legally unfounded because the
legislator has not enacted any vote by proxy for it is personal and secret ballot;
furthermore, the law prevents members of boards of directors of companies to
delegate such powers to other persons, considering it a matter related to their
person and personal skills and competence.

The study also reviews the question of proxies organized by detained PLC
members to their colleagues in terms of the constitutional law. It concluded
that the constitution did not treat this issue. Palestinian legislators refused to
approve less delegation of authority, including proxies in elections. The proxies
contradict clearly with the PLC Standing Orders, and raise difficulties related
to attending sessions of the council and meetings of the different committees in
addition to the difficulty in differentiating the vote of the member him/ herself
or the proxy.

Moreover, the study examines the opinions that support such proxies, which are
based on the absence of any law that prohibits them. However, even with the
absence of such legislation, the PLC may prescribe precedents that constitute
common constitutional rules later on, especially that the internal bylaw of the
Change and Reform Bloc allows for such proxies. To Foster the role of the
PLC and resume parliamentary practices, it is primordial to apply resistance
jurisprudence by allowing for such proxies. It is possible to use such proxies in
reason of the unusual circumstances if believed to achieve public interest.

The study also reviews the opinions opposing such proxies, which are based on
lack of legislation allowing for proxies in the Palestinian Basic Law and PLC
Standing Orders. These opinions are grounded on the fact that the second term of
the PLC has not been inaugurated to start with and that it is necessary to examine
the legality of the organization of such session even when the legal quorum was
achieved prior to the talk on proxies and their legality. The opposing opinions
hold it necessary to observe the provisions of the Basic Law and Elections Law in
case of vacancy in the position of a PLC member, elections at constituency level
in the district represented by this Member should be organized or the position
should be filled in by the person coming next on the party’s list for proportional
representation lists. The cases specified by the Basic Law are deaths, resignation
and disqualification; however, this provision may apply to detention, especially



Summary Report

Palestine suffers a unique situation for notwithstanding the immunity enjoyed by
members of parliament against detention, Israel arrested and detained Palestinian
Legislative Council Members. Inresponse, the Legal Committee of the Palestinian
Legislative Council (PLC) presented a draft law on the rights of detained PLC
members, in an attempt to address the forced alienation of Palestinian PLC
members who were arrested by the Israeli occupation. By virtue of this draft
law, the detained PLC member may assign a proxy to other PLC members to
represent him/her in the Council by means of a special proxy established by his/
her lawyer. However, this effort was halted for lack of consensus among PLC
members thereon.

Pursuant to the kidnapping of Israeli soldier, Gilaad Shalit, Israel arrested
most of West Bank PLC members. Consequently, the “Change and Reform”
bloc achieved, via Israeli lawyers, special proxies from their party companions
in Israeli jails. This was an unprecedented action in the history of modern
parliaments and raised wide debate in Palestinian political and legal circles on
the legality of such proxies and of subsequent sessions of the PLC and their
outcomes, especially that we lack constitutional references that can be referred
to at national level to settle this difference. Moreover, we do not have any local
precedents or similar experiences in other countries.

The study examines the provisions of the proxies in the Judicial Rulings Gazette
(civil law) and concludes that it is difficult to decide whether these provisions
apply to the proxies of detained PLC members. The reason is the non-assignable
nature of the subject matter of such proxies. A proxy, by virtue of the provisions
of the Gazette, relates to civil and financial matters and transactions among
citizens. It did not prescribe for any possibility of establishment of a proxy or
power of attorney in matters related to parliamentary work. Moreover, such a
proxy contradicts with the general trend of the provisions of proxies set forth in
the Gazette where the effect of any proxy or delegation should be limited to the
parties adhering thereto.

However, in political matters, the impacts of such proxy will affect all citizens and
the nation at large. The proxies established by detained PLC members contradict
with the provisions of the law, for they were issued without the approval of the
delegators (the people). The law restricted the right to proxies to appoint other
agents to a number of conditions, including approval by the delegator of such
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Preface

Konrad Adenauer Stiftung (KAS) is a German political foundation
which operates worldwide in more than a hundred countries,
employing political education to promote peace, freedom, justice
and consolidation of democracy.

KAS’s commitment is to participate in establishing an independent
democratic Palestinian state in the framework of a viable Tow-State
solution, based on the values of Human Rights, Rule of Law, Good
Governance, Justice and Constitutional Performance of the three
powers judiciary, legislative and executive.

The main principle in our cooperation with local organizations is
that we are not a donor, but a partner in every meaning. We work
with organizations who share the same values with us, such as
the Palestinian Initiative for the Promotion of Global Dialogue &
Democracy-MIFTAH.

The exceptional situation that the political life had encountered
due to the absence of an active Palestinian Legislative Council
directly resulted in overlapping of powers. The performance of the
three powers led the civil society to create a mechanism to restrain
the continued deterioration of this catastrophic phenomenon. As
a consequence, we present to you this book which resulted from
research papers, periodic meetings, and legal studies with active
civil society members for one year in cooperation with our partner
MIFTAH and funded by the German Ministry of Foreign Affairs.

These two legal studies are meant for scientific research regarding the
Palestinian Legislative Council as one of the constitutional powers
from 2006 until 2008.

We hope that this book contributes to the academic debate, provides
legal bases to enhance democratic principles and political reform in
preparation of statehood, and that it will be used as a tool to stabilize
the principle of separation of powers in this country.

Thomas Birringer
Resident Representative Palestinian Autonomous Territories
Konrad-Adenauer-Stiftung e.V.
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