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11. Prescribe clearly the quorum for electing the chair and rapporteur of the standing committee,
whether by applying the provision on the election of the speaker of the council (absolute
majority of votes of members of the committee) or by subjugating such election to the
special provision related to decisions of such committees (achieving relative majority of
members attending the session).

12. Provisions must be included to regulate the public hearing sessions held by committees
to debate on public issues.

13. Prescribe in the bylaw on abiding committees to hold public sessions specified beforehand
to hear the positions of the parties concerned with a draft law submitted thereto like
government, civil society organizations, or experts.

14. Prescribe clearly on the necessity to vote no confidence on the government in case it does
not commit to submitting the public budget on the dates prescribed by the law.

15. Include a provision in the bylaw that allows the council the right to refer criminal files
resulting from the interrogations conducted by the council’s permanent or temporary
committees to the Attorney General.



case the council wishes to upgrade the rules regulating the PLC work). More specifically,
these precedents are:

1. The necessity to prescribe in the PLC bylaw on the possibility of holding the council
sessions via videoconference to prove personal presence of members.

2. Explain the mechanisms of preparing the draft agenda in the bylaw. It is necessary as
well to prescribe that the suggestions of PLC members be listed on the agenda before
the session. This requires that the wishes of the members to list new items should be
presented to the presidency of the council at least one day before the holding of the
general session. The following techniques may be used: 1. Define the sequence of the
items on the agenda in the bylaw provided that if one item has been bypassed it should
not be referred to again. 2. Give clear definition of procedural issues in the bylaw, so that
they are voted upon without discussion. 3. Prepare a simple table of proposals explicating
the goals sought to be achieved by each proposal and whether it is debatable and its order
on the agenda and the majority required for approval thereof.*

3. Explain the right to vote so that it is limited to the members present in the council and the
non legalization of proxies to vote or participate in a vote outside the hall of the PLC.

4. Prescribe in the bylaw on granting the members of committee with reserves on the reports
of their committees and whose names appear on such reports as having reserves, the right
to discuss the matter in the general session to explain their positions.

5. Develop the rights of parliamentary blocks by putting forth in the bylaw a number of
rights including the priority to ask for the right to speak or the possibility of talking in the
name of the block or request listing a specific item that was not listed on the agenda.

6. The council should abide by discussing the Palestinian Independent Commission for
Human Rights report in a special session for it is one of the oversight institutions that
supports the PLC in monitoring the executive authority.

7. Tt is necessary to prescribe for guaranteeing political diversification in the presidency of
the PLC to ensure representation of the Christian minority in the Council.

8. Prescribe clearly that the executive authority (President of the PNA) shall be prohibited
from extending the annual term, also prohibiting parliamentary blocks from requesting
such extension. Provide also that the Council’s annual session shall be inaugurated in the
first session that follows the elapse of the exceptional (emergency) circumstances that
obstructed such inauguration on the time specified in the bylaw.

9. Stipulate directly that the report submitted to general discussion by permanent or
temporary committees concerned with the presentation of draft laws must include the
general approaches and trends of the law to be ratified by the PLC.

10. A clear provision must be introduced to abide the administration of the council to upload
all of the draft laws in their different stages on the Council’s website. It should also publish
these draft laws in local papers and electronic media sites; in case it is not possible to
disseminate them through the media, an ad must be made to announce where the draft law
may be found and a presentation of the most important issues it covers must be included.

4 See Jehad Harb, Development of the Rules of the PLC Work: Toward a Legislative Authority Law, idem, 22



session; redressing a mistake that took place in the process of voting on a law; the right to
vote of members present in the session only “personal presence of the member”; granting
members of committees absent with an excuse and those with reserves the right to discuss
the items presented by their committees to the council; granting chairs of parliamentary
blocks and lists time to present the positions of their blocks; refer the report of the
Palestinian Independent Commission for Citizens’ Rights to the oversight and human
rights and public freedoms committee; and set dates for questions and answers sessions.

B Within the framework of enactment of laws: approve the general trends of the draft
law, form special committees to prepare draft laws, publish draft laws in local papers.

B Within the framework of committees: quorum for election of the chair of the committee,
membership on the investigation committees according to parliamentary blocks, adopting
the use of public hearing sessions.

B Within the framework of opening up to the civil society and experts: call upon all
institutions and persons concerned with the judicial authority law to a special PLC sessions,
listening to the opinion of Judge Issa Abu Sharar during the PLC session, allowing for a
meeting between the local governance committee, governors and stakeholders concerned
with administrative formations, invite stakeholders interested with the judicial authority
law to submit their remarks, allow for room to review the comments of the labor unions
on the Palestinian draft labor law, taking into account the memo submitted by the Bar
Association on the law regulating legal practice.

B Within the framework of overseeing acts of government: linking the vote of no confidence
to submission of the general budget and referral of files to the Attorney General.

Recommendations

Attempting to monitor parliamentary precedents does not only seek stating or gathering such
precedents but also aims to develop rules of parliamentary work and introducing precedents
‘procedures’ that have been recurrent to the legal provisions regulating the work of the council
so that the bylaw would reflect the parliamentary experience and be consistent with the rules
that abide the PLC to work accordingly.

The study also aims to inform parliament members and specialists of parliamentary work
and provide information to civil society organizations to follow up parliamentary life and
precedents established by the PLC. It hopes to contribute to enriching parliamentary practices
and help practitioners perform their duties with ease and comfort.

Therefore, the PLC secretariat must include the idea of gathering and regulating parliamentary
precedents on annual basis (for every parliamentary term) and designate part of the staff of
the PLC with experience in parliamentary work to facilitate the development of parliamentary
rules and submit precedents before the members and presidency of the council to constitute
parliamentary traditions they can use in the performance of their parliamentary work.

Concerned civil society organizations should establish units to monitor parliamentary
precedents and develop debate thereon to elaborate them into rules of parliamentary work on
participatory basis.

Itis necessary to list a number of parliamentary precedents monitored of the legislative council
experience through the past eleven years in the bylaw or the Legislative Authority Law (in



any constitutional provision; they do not contradict with the provisions of the constitution
and do not oppose any provision clearly prescribed in the council’s bylaw. Parliamentary
precedents and traditions guard the parliamentary system and do not contradict therewith;
they complement and support this system.

Parliamentary precedents obtain their binding force for being rules on their own and out of
necessity to regulate parliamentary work. They appear to fill in procedural gaps as a natural
outcome of the evolution of such practice and its emerging needs or in case of variation of
interpretation efforts. In all cases, they express the collective conscious of the parliaments.
So long as their legislative conditions have been achieved and used in work, the stability of
parliamentary precedents are an evidence of the necessity thereof; they receive the consent
of the council, which acts accordingly.

Methodology of the study

1. Parliamentary precedents have been monitored via the minutes of the meetings of the
PLC (summary minutes) and its decisions. We did not use the verbatim records of the
sessions of the council because they are not available for all sessions

2. Classification of precedents according to parliamentary practices in application of the
mechanisms of the PLC work.

3. The precedents recorded are compatible with parliamentary traditions and common
practice, which do not constitute a breach of the basic law, PLC bylaw or any other laws
related to parliamentary work. In the same time, precedents are recorded (procedures and
decisions), which allow for parliamentary work to advance and seek solution of some
cases that were not addressed by the PLC bylaw.

Mechanism of selection of parliamentary precedents

In preparing the study, there were three basic principles for the criteria by which the
parliamentary precedents of the PLC were selected:

1. Expand the rights of PLC members to express their opinions and positions in the PLC
premises, especially with the political plurality, allowing the members (blocks/lists) to
express the opinion of their constituency, party or block.

2. Fill in the gaps in the PLC bylaw and in the same time respect the procedures or general
legal rules as well as parliamentary common practice and traditions.

3. Respect the principle of the independency of the legislative authority; for instance the
request by the first deputy of the speaker of the PLC and chair of the Fatah block in the
council to the PNA president, to extend the first annual term of the second PLC was not
considered a parliamentary precedent.?

PLC parliamentary precedents 1996 — 2007

A number of parliamentary precedents have been monitored in applying the methodology
described here-above:

B Within the framework of sessions affairs: approval of holding PLC sessions via
videoconference; proposing new items to the agenda prior to the organization of the
session; request legal opinion on an issue that has been subject of dispute in the council

3 Article 16 of the PLC bylaw allows the president of the executive authority to convene the council for its annual

regulate term and inaugurate it, giving the executive authority the right to define the beginning of the legislative
term but did not prescribe for the right of the executive authority to put an end thereto.



Executive Summary

Parliamentary Precedents of the PLC
(1996 — 2007)

Parliamentary precedents and traditions play a core part in consolidating the principles
applied by the parliament to interpret and complement the bylaw. They thus constitute a
major source ruling the exercise by the PLC of its oversight role. They are characterized by
their flow, continuity and stability being the product of free, realistic and life participation of
members of parliament.'

Articles of the bylaws (bylaw) of any parliament need, in the light of exercising its function,
to review the actual application to establish a new tradition “that has not been prescribed in
text, but does not contradict with any existing text”. This includes the facts or texts prescribed
in the discussions and interventions of members and the variation of effort to apply or
disregard any provision.? Thus, when any matter is presented to the Palestinian Legislative
Council (PLC), it must make a decision and may not abstain under the pretense that there is
no provision in the Basic Law or Bylaw that regulate such matter. The council must innovate
a solution even when it is not expressed directly in the basic law or bylaw.

The study aims to introduce parliament members and specialists as well as civil society
organizations overseeing parliamentary activities to parliamentary precedents established by
the PLC. It seeks highlighting what would be considered as parliamentary precedents and
traditions that merit review to develop the provisions of the existing bylaws. On another level,
it endeavors to raise interest in matters that can be elaborated to promote the council’s ability
to perform its constitutional roles and exercise an impact on democratic life. Furthermore,
gathering precedents and explaining the positions behind such precedents will no doubt help
enriching parliamentary practice. They can be reinforced to serve such practice and help the
practitioners thereof to fulfill their duties easily.

What are parliamentary precedents?

Parliamentary precedents are the pulse of the collective conscience of the parliament, so that
if a precedent is frequently applied, it becomes a ruling procedure and custom application,
thus, supplying the parliamentary work with a large number of provisions and principles that
contribute to the maturation and development of parliamentary practice. The precedent is a
procedure followed by the parliament, not prescribed in a provision in the constitution or law
or the parliament’s bylaws.

Parliamentary precedents and traditions focus on parliamentary work in interpreting
ambiguous or unclear provisions. The precedent or tradition explains the meaning of such
provision and defines its interpretation to remove ambiguity without putting forth a new
provision. Or when there is a dire need to settle a problem that was not addressed by the
bylaw, the legislator must take into consideration all of the precedents and traditions that
accumulate as rules that are binding to the council to apply. Precedents do not abolish or violate

1 Egyptian People’s Council (Parliament), Parliamentary precedents and traditions: during the five sessions of the
sixth legislative council (13 December 1990 to 12 December 1995), Cairo: People’s Council Edition, 1995, p. 1

2 Egyptian People’s Council, Parliamentary precedents and traditions: during the three first sessions of the seventh
legislative council (13 December 1995 — 12 June 1998), Cairo. People’s Council Edition, 1998, p. 1
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Konrad Adenauer Stiftung (KAS) is a German political foundation
which operates worldwide in more than a hundred countries, employing
political education to promote peace, freedom, justice and consolidation
of democracy.

KAS’s commitment is to participate in establishing an independent
democratic Palestinian state in the framework of a viable Tow-State
solution, based on the values of Human Rights, Rule of Law, Good
Governance, Justice and Constitutional Performance of the three powers
judiciary, legislative and executive.

The main principle in our cooperation with local organizations is that
we are not a donor, but a partner in every meaning. We work with
organizations who share the same values with us, such as the Palestinian
Initiative for the Promotion of Global Dialogue & Democracy-
MIFTAH.

The exceptional situation that the political life had encountered due
to the absence of an active Palestinian Legislative Council directly
resulted in overlapping of powers. The performance of the three powers
led the civil society to create a mechanism to restrain the continued
deterioration of this catastrophic phenomenon. As a consequence, we
present to you this book which resulted from research papers, periodic
meetings, and legal studies with active civil society members for one
year in cooperation with our partner MIFTAH and funded by the
German Ministry of Foreign Affairs.

This study is meant for scientific research regarding the Palestinian
Legislative Council as one of the constitutional powers from 1996 until
2007.

We hope that this book contributes to the academic debate, provides
legal bases to enhance democratic principles and political reform in
preparation of statehood, and that it will be used as a tool to stabilize
the principle of separation of powers in this country.

Thomas Birringer
Resident Representative Palestinian Autonomous Territories
Konrad-Adenauer-Stiftung e.V.
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